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CURRENT ISSUES IN CAMPAIGN FINANCE
LAW ENFORCEMENT

TUESDAY, APRIL 9, 2013

U.S. SENATE,
SUBCOMMITTEE ON CRIME AND TERRORISM,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Subcommittee met, pursuant to notice, at 10:02 a.m., in
Room SD-226, Dirksen Senate Office Building, Hon. Sheldon
Whitehouse, Chairman of the Subcommittee, presiding.

Present: Senators Whitehouse, Feinstein, Schumer, Durbin,
Klobuchar, Graham, Cruz, Sessions, and Lee.

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S.
SENATOR FROM THE STATE OF RHODE ISLAND

Chairman WHITEHOUSE. Good morning. The hearing will come to
order. I appreciate the witnesses being here, and the order of pro-
ceeding will be that any Senators who are present before the testi-
mony will be invited to make any opening statement that they care
to make. We will take the testimony from these witnesses and then
have a question-and-answer session, and I think we will start with
seven-minute rounds. It does not appear, given everything that is
going on in the Senate today, that we are going to have a great
number of Senators here, so I think we can go with seven-minute
rounds. And we will switch then to the other panel and continue
the same way, and we have to be done at noon. So I appreciate the
witnesses who are here, and I will lead with my opening statement.

In a country of laws, when the laws are made a mockery, it is
a serious matter. This hearing will explore the mockery our cam-
paign finance laws have become, with particular emphasis on what
appears to be flagrantly false statements made with impunity in of-
ficial documents.

We note Section 1001 of the U.S. Criminal Code, which makes
it a criminal offense to make “any materially false, fictitious, or
fraudulent statement or representation” in official business with
the government, and Section 7206 of the Internal Revenue Code,
which makes it a crime to willfully make a false material state-
ment on a tax document filed under penalty of perjury.

The false statements we look at relate, among other things, to
Section 501(c)(4) of the Tax Code, which gives nonprofit status to
entities that are “operated exclusively to promote social welfare.”
This promotion of social welfare is specifically forbidden to include
direct or indirect participation or intervention in political cam-
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paigns on behalf of or in opposition to any candidate for public of-
fice. It seems clear enough.

But after the Supreme Court opened the floodgates to big money
in elections in its disgraceful Citizens United decision, big donors
like to use these nonprofit entities to launder campaign spending
and hide their identities. As the head of one such nonprofit admit-
ted, for big donors “the anonymity was appealing.”

So the tax filings then begin to get creative. There are several
areas of mischief: discrepancies in reporting to the IRS and to the
FEC; discrepancies between reported and actual political activity;
characterizing political TV ads as “educational activities” or “legis-
lative activities”; characterizing as “nonpolitical” donations made to
other groups that then spend it on political advertising; and dis-
banding and reforming under other names before the reporting is
due for the disbanded organization.

The responsible federal agencies, primarily the IRS and DOJ, ap-
pear somewhat complicit in the mockery that is made of these tax
laws. The DOJ maintains a policy of deference to the IRS and does
not investigate or prosecute false statements in campaign finance
tax reporting without a case having been brought to it by the IRS.
As we will hear from some of the witnesses, this creates problems.
DOJ maintains this policy despite 18 U.S.C. 1001, the well-known
law against false statements that spans all federal agencies in ad-
dition to the false statements law specific to tax filings.

The IRS on its part is an organization as to which, according to
press reports quoting its own previous Director of Nonprofit Orga-
nizations, and I quote here, “Chasing political nonprofits isn’t the
organization’s primary function, nor one for which it is staffed.”
Thus, from a systems point of view, we have DOJ deferring for en-
forcement to an effectively toothless organization, with the predict-
able result that zero cases appear to have been brought. Indeed, as
far as I know, not one person has been put before an investigative
grand jury.

To make matters worse, the IRS has taken one of the clearer
statutes passed by Congress and through its regulations has so
defanged and confused the law as to make it virtually unenforce-
able by the agency. The IRS did this by saying that “exclusively”—
the word in the statute—meant “primarily” by then accepting that
“primarily” meant 51 percent, and further by pursuing a policy of
conspicuous nonenforcement even of that watered-down standard.

If the IRS has affirmatively wished to defeat this law and permit
rampant false statements to go unpunished, it could hardly have
done a better job. As a Notre Dame law professor who specializes
in this area has said, “the IRS seems to blink if you push them.”
And yet DOJ defers to the IRS.

The result is that statements that are plainly false by any com-
mon lay definition of the term “go unpunished.” A clear congres-
sional statute goes unenforced. An industry that launders immense
amounts of anonymous money into our elections grows like a weed.
And in politics, only the big donors and the candidates and their
intermediaries know who is beholden to whom and for how much.

As Senator McCain and I pointed out in a brief to the Supreme
Court recently, this latter condition is a prescription for corruption.
As even the Supreme Court pointed out in Citizens United, it is
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disclosure of donors’ identities that allows “citizens to hold corpora-
tions and elected officials accountable for their positions and sup-
porters” so that citizens can “see whether elected officials are in
the pocket of so-called monied interests.”

And, of course, under this regime, nothing prevents foreign inter-
ests from influencing American elections if there is no investigation
and no enforcement of whose money is really hiding behind the
nondisclosure provisions that gives Section 501(c)(4) its appeal to
big donors.

The relevant federal IRS form includes Question 15, which asks,
under penalty of perjury, “Has the organization spent or does it
plan to spend any money attempting to influence the selection,
nomination, election, or appointment of any person to any Federal,
State, or local public office or to an office in any political organiza-
tion?” In one investigation, ProPublica found 32 organizations that
answered no to this question and then went out and spent money
on political races. And that was out of 72 IRS filings they reviewed.
Nearly half appear to be false. Some organizations had ads running
on the day they mailed their filings in. Some had run them before.
Many spent millions on political ads.

Looked at the other way, in the ProPublica investigation they
found 104 organizations that told State or federal elections officials
they had spent money on candidates’ specific political ads, what the
FEC called “electioneering communications.” Thirty-two of those
104 had told the IRS they had spent no money to influence elec-
tions.

Even when information is provided, it may be false. One organi-
zation said it would spend 50 percent of its effort on a Web site
and 30 percent on conferences. Investigations showed its Web site
consistent of one photograph and one paragraph, and no sign of
any conferences. The same group declared it would take contribu-
tions from individuals only and then took $2 million from PhRMA,
the pharmaceutical lobby.

Another declared to the IRS that it spent $5 million on political
activities, but told the FEC it has spent $19 million on political
ads. Another pledged its political spending would be limited in
amount and will not constitute the organizations primary purpose,
and then went out and spent $70 million on ads and robo-calls in
one election season.

And some never even apply. They just start spending and file a
tax return after the fact, potentially as their last act before they
disband so they are gone before the mail brings their filing to the
IRS.

One never filed at all, even after the fact. No enforcement action
has been taken as far as I know.

As Melanie Sloan, executive director of CREW, has said, “You
can go into business and violate the law and then go out of busi-
ness. And what is ever going to happen about that? There is no
consequence.”

Let me close on this issue by reading from an article describing
the reaction of a State election official: “When ProPublica read the
group’s description of its activities on its IRS application to Ann
Ravel, the chairwoman of the California Fair Elections Commis-



4

sion, she laughed. ‘Wow,” she said, upon hearing that the group
said it would not try to influence elections. ‘That is simply false.””

So this hearing is directed to the mechanisms and machinations
by which such false statements are allowed to go unpunished. Dur-
ing this hearing we will also examine enforcement issues per-
taining to coordination between candidates and outside groups
where the FEC has so weakened the limitations as to make so-
called independent expenditures functionally equivalent to cam-
paign contributions, also the use of shell corporations to hide donor
identities, and the risk of foreign money influencing our elections
that comes with secret fundraising and spending by 501(c)(4)s and
other groups.

I look forward to hearing from the witnesses on these and other
issues. I see that Senator Cruz has joined us, and I invite him to
make any opening statement he cares to make at this time.

Senator CRUZ. I am happy at this point just to hear from the wit-
nesses.

Chairman WHITEHOUSE. Very good. Let me introduce both wit-
nesses.

Mythili Raman is Acting Assistant Attorney General for the
Criminal Division of the Department of Justice. In this role, Ms.
Raman oversees nearly 600 attorneys who prosecute federal crimi-
nal cases across the country. Previously, Ms. Raman was the Prin-
cipal Deputy Assistant Attorney General for the Criminal Division.
Ms. Raman has been with the Department since 1996 and pre-
viously served as an Assistant United States Attorney in the U.S.
Attorney’s Office for the District of Maryland.

Patricia J. Haynes is the IRS Deputy Chief of Criminal Inves-
tigation. In this role, Ms. Haynes directs worldwide programs for
investigating potential criminal violations of the Internal Revenue
Code and related financial crimes. Previously, Ms. Haynes was the
Executive Director of Investigative and Enforcement Operations,
and before that Director of Field Operations for the Southeast
Area. She began her career as a special agent in Virginia in 1983.

If T could ask the two witnesses to stand and be sworn, we will
begin the hearing. Do you affirm that the testimony you are about
to give before the Committee will be the truth, the whole truth,
and nothing but the truth, so help you God?

Ms. RamAaN. I do.

Ms. HAYNES. I do.

Chairman WHITEHOUSE. Thank you very much.

Ms. Raman, welcome. We will begin with you. Thank you very
much for being here on the part of the Department of Justice.

STATEMENT OF MYTHILI RAMAN, ACTING ASSISTANT ATTOR-
NEY GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF
JUSTICE, WASHINGTON, DC

Ms. RAMAN. Chairman Whitehouse and distinguished Members
of the Subcommittee, thank you for

Chairman WHITEHOUSE. Is your microphone on?

Ms. RAMAN. Let me start again.

Chairman WHITEHOUSE. Before you start again, let me just make
clear that for those who have prepared testimony, your entire testi-
mony will be included in the record. We do call on our witnesses
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to restrict their presentations in terms of time here, but the full
statement becomes a part of the record of the proceeding.

Again, Ms. Raman, thank you.

Ms. RAMAN. Thank you very much. Thank you, Chairman
Whitehouse and distinguished Members of the Subcommittee.
Thank you for inviting me here today to share the views of the De-
partment of Justice on challenges to the criminal enforcement of
our campaign finance laws posed by the growing activity of super
PACs and certain 501(c) organizations. I am honored to represent
the Department at this hearing and to have the opportunity to
oversee the important work of the Criminal Division.

Protecting the integrity of our elections is one of the Depart-
ment’s most important tasks, and enforcement of our campaign fi-
nance laws is a top priority. There is no question that private con-
tributions to political campaigns are a fundamental part of the
electoral process and that, under the Constitution, the ability to
make political contributions is a protected component of our citi-
zens’ political speech. At the same time, Congress and the federal
courts have long recognized the importance of transparency and
fairness in campaign finance to avoid any individual or entity exer-
cising undue influence over our elections or over our elected offi-
cials.

The Justice Department is fully committed to investigating and
prosecuting those who willfully violate the disclosure requirements
and the contribution limits established by our campaign finance
laws. Indeed, since 2010, we have successfully prosecuted more
than a dozen cases involving campaign finance violations.

In the time since the Supreme Court’s decision in Citizens United
v. FEC, however, the manner in which individuals and entities
raise and spend money in our elections has changed dramatically
and continues to change. The two most important developments af-
fecting our ability to enforce the campaign finance laws are the rise
of super PACs and the growing political activity of certain types of
organizations created under 501(c) of the Internal Revenue Code,
such as 501(c)(4) social welfare groups.

We face certain investigative and prosecutorial challenges as a
result of this new landscape. With regard to super PACs, the pri-
mary challenge we face is establishing illegal coordination between
a super PAC and a campaign. As described more fully in my writ-
ten testimony, as a result of certain FEC advisory opinions, regula-
tions, and matters under review, we believe it will be exceedingly
difficult for prosecutors to prove beyond a reasonable doubt wheth-
er and when super PACs and campaigns willfully engage in illegal
coordination.

With regard to designated classes of 501(c) organizations, we are
hampered by the fact that, unlike PACs, super PACs, and other po-
litical organizations, these 501(c)s are not required to publicly dis-
close their donors to the FEC even though those donors’ contribu-
tions may be used as expenditures to seek to influence federal elec-
tions. Instead, 501(c) organization donors are disclosed only to the
IRS as part of their tax returns, which can be filed a year or more
after an election and are subject to the traditional restrictions on
public disclosure imposed by our tax laws.
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Thus, for example, a donor seeking to bribe a corrupt official
could potentially use a 501(c) organization to hide his identity, and
we would be unlikely to ever receive the warning signals we would
need to investigate further.

Vigorous enforcement of our campaign finance laws is essential
to preserving both the integrity of our elections and the public’s
confidence in these elections. The Justice Department’s prosecutors
and federal law enforcement agents work tirelessly to uncover, in-
vestigate, and prosecute campaign finance offenses. But the recent
changes in our campaign finance laws have made it easier for indi-
viduals and entities to buy influence over elections and conceal
their conduct. And our ability to successfully combat these threats
is hindered by the current law regarding what constitutes coordina-
tion between super PACs and candidates and by the loss of trans-
parency arising from the use of designated 501(c) organizations in
connection with elections.

Despite these challenges, we are committed to vigorously rooting
out corruption and ensuring the fairness of our elections through
the robust enforcement of our campaign finance laws.

Thank you for the opportunity to appear before you, and I am
pleased to answer any questions you may have.

[The prepared statement of Ms. Raman appears as a submission
for the record.]

Chairman WHITEHOUSE. Thank you very much.

Ms. Haynes, welcome, and thank you for being here.

STATEMENT OF PATRICIA HAYNES, DEPUTY CHIEF, CRIMINAL
INVESTIGATION, INTERNAL REVENUE SERVICE, WASH-
INGTON, DC

Ms. HAYNES. Thank you, Chairman Whitehouse and Members of
the Subcommittee. My name is Patricia Haynes, and I am the Dep-
uty Chief of IRS Criminal Investigation. Thank you for the oppor-
tunity to testify at this hearing on the criminal enforcement of our
campaign finance laws.

My purpose here today is not to discuss the campaign finance
laws themselves or how violations of those laws are prosecuted,
which is not my area of expertise. Rather, I am here to explain how
IRS Criminal Investigation helps to enforce the tax laws of the
United States and specifically Internal Revenue Code Section 7206.

The mission of Criminal Investigation is to foster compliance in
our tax system and compliance with the tax laws by investigating
potential criminal violations of the Internal Revenue Code and re-
lated financial crimes. Criminal Investigation consists of approxi-
mately 2,400 special agents worldwide who investigate violations of
the Tax Code as well as statutes related to money laundering and
the Bank Secrecy Act. Criminal Investigation works closely with
the Department of Justice and the United States Attorneys’ Offices
around the country to bring criminal offenders to justice. The work
being done by our special agents is a critical component of the IRS’
overall effort to encourage voluntary tax compliance.

Criminal tax enforcement is a crucial component of the IRS’s
overall effort to encourage voluntary compliance. Under IRS Code
Section 7206, it is a felony to make false or fraudulent statements
to the IRS or to file false or fraudulent returns or other documents
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with the IRS. The most common prosecutions under this code sec-
tion involve the underreporting of income or the fraudulent infla-
tion of deductions on federal tax returns. But violations of 7206
may also be charged in cases involving other types of false state-
ments made to the IRS on an array of IRS forms, applications, and
schedules.

The government must prove four key elements in order for a re-
turn or statement to be deemed in violation of Section 7206: that
the defendant making the statement declared it to be true; that the
statement was materially false; that the defendant signed the
statement willfully and with the knowledge that it was false; and
that the statement was accompanied by a written declaration that
it was made under the penalty of perjury.

Let me turn now to an explanation of how Criminal Investigation
investigates potential tax law violations. In general, Criminal In-
vestigation conducts two types of investigations. The first type,
known as an administrative investigation, is worked outside of the
grand jury process. An administrative investigation can be initiated
when Criminal Investigation receives or develops information indi-
cating possible violations of laws related to tax, money laundering,
or bank secrecy. If a special agent determines that the information
supports the potential for criminal prosecution, the special agent
will launch an investigation to gather evidence, with the special
agent involved using the broad spectrum of techniques available to
him or her.

The second type of investigation arises when Criminal Investiga-
tion submits a request to the Justice Department to initiate a
grand jury investigation either before, during, or after an adminis-
trative investigation. This type of investigation is initiated when
the use of a grand jury would be more efficient or would strengthen
the potential for prosecution.

At the conclusion of an administrative or grand jury investiga-
tion, IRS criminal tax counsel evaluates the evidence gathered and
provides advice on whether to recommend prosecution by the De-
partment of Justice.

Criminal Investigation also works with other law enforcement
agencies that investigate campaign finance-related offenses. In the
past, such cases have involved allegations of public corruption, im-
proper use of campaign contributions, and the concealment of con-
duit or straw contributions.

Mr. Chairman, that concludes my testimony. Thank you again
for the opportunity to appear before the Subcommittee and describe
the role that IRS Criminal Investigation plays in helping enforce
tax laws and campaign finance laws. I would be happy to answer
any questions.

[The prepared statement of Ms. Haynes appears as a submission
for the record.]

Chairman WHITEHOUSE. Thank you very much.

Let me begin first by thanking Ms. Raman and highlighting the
point that she makes in her testimony that the current state of af-
fairs impedes investigation into political corruption. That is a point
that the Supreme Court has simply failed to address, both in Citi-
zens United and in cases that followed. And it is a point that Sen-
ator McCain and I made in our brief to the U.S. Supreme Court,
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and it is an area where I think they need to provide some atten-
tion.

But what I would like to focus on in my questions are some very
specific acts that appear to be happening fairly frequently and that
appear to be happening with impunity. The first is a violation of
the false statements laws and specifically in response to this ques-
tion on the IRS form: Has the organization spent or does it plan
to spend any money attempting to influence the selection, nomina-
tion, election, or appointment of any person to any federal, State,
or local public office? So that is one sort of fact pattern that I think
is quite clear and relatively simple. We have numerous instances
where the answer to that question was a plain no, and then very
significant political activity was then accomplished by the entity
that said that it would not do that. So that is one.

The second is the—I will just describe it. A super PAC has no
ability to shield the identity of its donors. In fact, disclosure is part
of the reason that there is a super PAC. And yet we often see—
here we go—individuals or corporations, some anonymous entity,
making a donation to what appears to be a completely shell cor-
poration designed just for the purpose of laundering money into a
super PAC and violating the law that would require disclosure of
the true identity, which would seem to be a pretty clear 441(f) vio-
lation, making a contribution in the name of another. And I am
wondering why it is that the Justice Department does not appear
to bring any of those cases, and I think the immediate answer to
that question—you can correct me if I am wrong—but I think the
immediate answer to that question is that it is because you defer
to the IRS to bring those cases to the Department, because they
come out of the tax world, and I do not know why particularly the
false statements—let me focus on that because that comes off the
IRS report.

I can see why the Department of Justice would want to defer to
the IRS on criminal prosecutions involving complex tax matters.
Making a false statement is something the Department prosecutes
all the time. It does not take particular tax expertise to recognize
a false statement when you see one or to prosecute one when you
see one. What are the inhibiting factors that prevent DOJ from
going forward? Are you rethinking deferring so much to the IRS in
these matters where it is not a tax-specific underlying issue and is
something as simple as making a false statement? And are you sat-
isfied with the state of play right now with the lack of prosecution
in this area?

Ms. RaMmaN. Thank you, Senator Whitehouse, for asking those
questions. I should start by saying 18 U.S.C. 1001 is a bread-and-
butter statute that we use in our corruption cases and our fraud
cases. It is an important statute. It is one of the best ways for us
to get to the heart of cases involving people who are trying to de-
fraud the United States or lie to an agency of the United States.
So we fully embrace and understand the importance of robust en-
forcement of 1001 in appropriate circumstances.

Chairman WHITEHOUSE. But I am correct that no 1001 cases
have been brought about Question 15 and the answers to it that
appear to be false?
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Ms. RaMAN. And you have highlighted, I think, some of the prob-
lems that we have encountered, particularly in the last several
years, regarding how to get to the bottom of some of the activities
in the flow of money that goes through 501(c)(4)s and super PACs.

One of your charts described a scenario in which an anonymous
donor provides money to a shell company and then contributes to
a super PAC. That is, in fact, something we could and would pros-
ecute under 441(f).

Chairman WHITEHOUSE. But have not.

Ms. RaMaN. Not yet. Without discussing ongoing investigations,
we can assure you that we are incredibly vigilant about the use of
these organizations as an end run around contribution limits.

Chairman WHITEHOUSE. Well, 1 fully respect the constraints,
particularly if a grand jury will succeed, that you cannot discuss
ongoing investigations and you cannot discuss matters that are be-
fore a grand jury. But I believe it is perfectly legitimate to say
whether a category of offense is being prosecuted or not anywhere
in the Department and whether or not the Department has grand
jury investigations addressing a category of offense underway with-
out going into the details of who or where. And as I understand it,
there is no activity at this point within the Department of Justice
either on false statements made in response to Question 15 or
under 441(f) for the shell identity laundering into a super PAC.

Ms. RaAMAN. Well, I actually cannot comment on any ongoing
grand jury matters, but setting that aside, I do want to assure you,
Senator Whitehouse, that

Chairman WHITEHOUSE. Can I infer from that that there actually
is a grand jury matter that might be going on? Or can you not even
say that?

Ms. RAMAN. T would not want to tell you that.

Chairman WHITEHOUSE. OK. So as far as I can know, there is
zero activity.

Ms. RaAMAN. And I do want to assure you, Senator Whitehouse,
that our Public Integrity Section within the Criminal Division and
the 94 U.S. Attorneys’ Offices are focused on these kinds of activi-
ties.

441(f) is a statute that our Public Integrity Section has used re-
peatedly over the last several years. We used it prior to Citizens
United, 441(f), in the context of conduit contributions where essen-
tially people were using shell donors or straw donors to funnel
money to candidates. Post-Citizens United, those people do not
need to use those kinds of conduit schemes anymore. They simply
donate directly to a super PAC because there are no limits on inde-
pendent expenditures. So——

Chairman WHITEHOUSE. Unless they want to hide their identity,
and then they do the shell corporation thing. And if that is a 441(f)
case, I would think that that is something that could be brought.
There is nothing that would legally inhibit bringing a 441(f) pros-
ecution in a fact pattern in which a donor creates a shell corpora-
tion exclusively for the purpose of hiding their identity and then
has the shell corporation, which they control and which is for the
exclusive purpose of hiding their identity, make their contribution
in its name to a super PAC. Correct?

Ms. RAMAN. I absolutely agree.
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Chairman WHITEHOUSE. Okay. Senator Cruz.

Senator CRUZ. Thank you, Mr. Chairman. I want to thank both
of the witnesses for joining us this morning.

In my view, whenever Congress acts in the area of political
speech, the touchstone for everything we do should be the First
Amendment to the Constitution. And I think that the public should
be particularly skeptical when you have elected politicians of either
party enacting rules limiting the ability of public citizens to criti-
cize the behavior of their elected officials.

In my view, the First Amendment was created precisely to en-
sure that the citizens could speak without the men and women who
sit in this body restricting what they say. And I think there are few
areas that are more dangerous to have the government engaged in
prior restraint or punishment after the fact for private citizens who
would choose to speak out on politics.

Indeed, of all the areas of speech—we have long lines of cases ex-
tending free speech protections to all sorts of questionable activi-
ties, including things like nude dancing—and that is a well-estab-
lished line of cases from the Supreme Court. But of every possible
area of speech, I think there is none more central to the core pur-
poses of the First Amendment than political speech, than the abil-
ity of every American to speak up and express his or her views on
the direction of this country.

And I would point out that in saying this, I am not unfamiliar
with the downsides. In Texas, I just came through a campaign
where I was on the receiving end of $35 million in attack ads and
was outspent 3:1. And let me say those who chose to put resources
into launching attacks against me had a First Amendment right to
do so, and God bless them for speaking out and being involved in
politics. And I think we should all be concerned about those who
are elected to office and immediately want to prevent anyone from
speaking and being engaged in the political process or saying some-
thing they do not like.

Now, Ms. Raman, I would like to ask you a few questions about
your testimony. The first thing I would like to ask is: In the De-
partment of Justice’s opinion, what is the government interest in
regulating the independent expenditures of private citizens?

Ms. RAMAN. Well, we obviously understand

Chairman WHITEHOUSE. I think your microphone need to come
on.
Ms. RAMAN. I am sorry. We understand fully the holdings of the
Supreme Court in this area, and we are not suggesting regulation
of independent expenditures. Our challenge as corruption prosecu-
tors is something altogether different. Our challenge as corruption
prosecutors is to be able to understand when those independent ex-
penditures really are not independent, where there is the kind of
illegal coordination such that the expenditures become contribu-
tions and become an end run around the contribution limits that
have long been recognized by both Congress and courts around the
country. And that is our concern. We want to be able to have the
tools that we have always had to be able to follow the trail of
money, to be able to follow the paper trail, to be able to determine
whether there are bad actors who are illegally trying to influence
our elected officials by providing donations to the PACs that are il-
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legally coordinating with the campaign. And that is our challenge
now. It is simply a different challenge post-Citizens United.

Senator CRUZ. Ms. Raman, I want to make sure I understand
your answer. If I understood you correctly, you said that the gov-
ernment interest was in investigating and/or prosecuting expendi-
tures that were not independent, that were coordinated directly
with a candidate or a campaign. Is it fair, then, to infer that the
answer to the question I asked about does the Justice Depart-
ment—is there a government interest in regulating independent
expenditures, in other words, those expenditures that are not co-
ordinated, is it fair to infer that your statement is there is not a
government interest? Or is there a government interest? I do not
want to put words in your mouth, so I would like to know what
the Department’s view is.

Ms. RaMaN. Well, I am not going to speak holistically for every
circumstance in which there may be some law or regulation passed
that may be viewed as affecting independent expenditures. But I
am here to tell you that our primary purpose is to ensure that our
campaign contribution limits are robustly enforced, and we are
hampered from doing that now given that we simply do not have
the tools that we used to have to determine whether or not super
PACs are illegally coordinating with campaigns.

Senator CRUZ. But today the Justice Department is not articu-
lating any government interest in regulating independent expendi-
tures of private citizens. Is that correct?

Ms. RaMaN. Today I am here to tell you that our interest is two-
fold: One, we want clear and common-sense understanding of what
coordination is so that we can do our job as robustly as we have
been able to; and, number two, we need transparency in the way
our campaign finance system works, so that if a donor is, in fact,
using an organization like a 501(c)(4) to hide his identity, that we
somehow be able to get that information.

Senator CRUZ. Let me focus on the second part of your answer
there. You said that the Department has an interest in trans-
parency. Does the Department have a view on whether the First
Amendment protects a right to anonymous speech?

Ms. RAMAN. Again, I cannot get into every hypothetical in which
we might have some interest in talking about anonymous speech.
And I am certainly not here to suggest that our goal is to impede
a lawful ability of individuals to speak on behalf of:

Senator CRUZ. Ms. Raman, I am asking what I think should be
a fairly straightforward question. The Department is testifying
today in support of legislation forcing disclosure of political speech,
and my question is: Does the Department believe the First Amend-
ment protects a right to anonymous speech? That is a question that
goes right to the heart of your testimony.

Ms. RAMAN. I think, Senator Cruz, more important than what
the Justice Department thinks, Citizens United, the Supreme Court
upheld a disclosure regime and found it fully consistent with the
First Amendment. And we believe that the kind of disclosure re-
gime that the Supreme Court upheld in Citizens United is critical
to our ability to continue to understand
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Senator CRUZ. Does the Department think it would be permis-
sible under the Constitution for the Federal Government to require
the NAACP to disclose a list of all of its members?

Ms. RAMAN. I am certainly not here to suggest that that is what
we are asking for.

Senator CRUZ. I mean, as you know, the Supreme Court held
that cannot be required.

Ms. RAMAN. And, Senator Cruz, I am certainly not here to sug-
gest otherwise. What I am suggesting is that there is a risk that
we have seen of bad actors using the anonymity that is given to
them when they donate to 501(c)(4)s to hide the true purpose of
their donation. And we need to be vigilant about that. We need to
be able to determine when those donors are acting with bad intent
and, frankly, when a campaign or an elected official may be know-
ingly allowing that kind of donation to occur intending to be influ-
enced in some corrupt way. That is our job. We need to ensure that
we are robustly and vigorously enforcing Title 2, the campaign fi-
nance laws, but also that we vigorously enforce our corruption
laws. And it is not—it has certainly been the case that we have
had several cases in which campaign contributions are, in fact, part
of the quid pro quo that goes to the heart of a bribery case.

Senator CRUZ. Okay. Thank you very much. I appreciate your
being here this morning.

Ms. RAMAN. Thank you.

Chairman WHITEHOUSE. Well, first, let me thank my friend Sen-
ator Cruz for bringing new dancing into what was a very dry and
technical hearing.

[Laughter.]

Chairman WHITEHOUSE. That is going to raise the profile of this
hearing quite a lot.

I wanted to just follow up. There is nothing in the First Amend-
ment that would protect threatening or corrupt speech, even if it
is anonymous.

Ms. RAMAN. That is right.

Chairman WHITEHOUSE. And there is nothing in the First
Amendment that protects false statements and the prosecution of
false statements when provided under penalty of perjury.

Ms. RaMAN. Of course not.

Chairman WHITEHOUSE. And there is nothing in the First
Amendment that protects anybody’s right to violate disclosure laws
through a shell corpo